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meet the Medicare discharge criterion
based on the latest available MedPAR
data. However, the hospital must verify
in writing to its fiscal intermediary or
MAC that it continues to be more than
15 miles from any other IPPS hospital.
(As noted above, we expect Medicare
claims data from FY 2010 to be available
to determine the low-volume payment
adjustment for FY 2012.) A hospital that
was not a low-volume hospital in FY
2011, and believes it meets the
discharge and mileage criterion for FY
2012, should make its request in
writing, with documentation that it
meets the mileage criterion, to its fiscal
intermediary or MAC by September 1,
2011, in order for the applicable low-
volume percentage add-on to be applied
beginning with discharges on or after
October 1, 2011.

Comment: A few commenters
requested clarification regarding the
application of the low-volume payment
adjustment at section 1886(d)(12) of the
Act to SCHs and MDHys, given that these
types of hospitals are also subsection (d)
hospitals. These commenters also
requested that CMS explicitly state that
the applicable low-volume percentage
add-on is applied to an SCH’s or a
MDH’s payments at the Federal rate or
the hospital-specific rate.

Response: Section 1886(d)(12)(C)(i)
defines a low-volume hospital, in part,
as a “subsection (d) hospital.” SCHs and
MDHs are “subsection (d) hospitals”
although they can be paid under a
hospital-specific rate instead of under
the Federal standardized amount under
the IPPS. As subsection (d) hospitals,
SCHs and MDHs are eligible to receive
the low-volume adjustment if the
hospital meets the discharge and
mileage criteria. Section 1886(d)(12)(A)
states that the applicable low-volume
percentage add-on payment will be “[iln
addition to any payments calculated
[under section 1886]”. For SCHs and
MDHs, payment under section 1886 is
determined using either the Federal rate
or the hospital-specific rate, whichever
results in a greater payment.

After consideration of the public
comments we received, we are adopting
the continuous linear sliding scale
equation set forth by commenters to
determine the low-volume payment
adjustment for FYs 2011 and 2012 for
eligible low-volume hospitals with
Medicare discharges of more than 200
and less than 1,600 (that is, from 201 to
1,599 Medicare discharges), and we
have modified §412.101(c)(2) of the
regulations in this final rule
accordingly. We are revising § 412.101
to reflect the final changes as discussed
above. In addition, we note that we are
making structural changes to the final

regulation text at §412.101 as compared
to the proposed regulation text at
§412.101(for example, we are
combining proposed paragraph
(b)(2)(iii) into paragraph (b)(2)(i) to more
concisely reflect the final policy that we
are establishing in this final rule).

E. Indirect Medical Education (IME)
Adjustment (§412.105)

1. Background

Section 1886(d)(5)(B) of the Act
provides for an additional payment
amount under the IPPS for hospitals
that have residents in an approved
graduate medical education (GME)
program in order to reflect the higher
indirect patient care costs of teaching
hospitals relative to nonteaching
hospitals. The regulations regarding the
calculation of this additional payment,
known as the indirect medical
education (IME) adjustment, are located
at §412.105.

Public Law 105-33 (BBA 1987)
established a limit on the number of
allopathic and osteopathic residents that
a hospital may include in its full-time
equivalent (FTE) resident count for
direct GME and IME payment purposes.
Under section 1886(h)(4)(F) of the Act,
for cost reporting periods beginning on
or after October 1, 1997, a hospital’s
unweighted FTE count of residents for
purposes of direct GME may not exceed
the hospital’s unweighted FTE count for
its most recent cost reporting period
ending on or before December 31, 1996.
Under section 1886(d)(5)(B)(v) of the
Act, a similar limit on the FTE resident
count for IME purposes is effective for
discharges occurring on or after October
1, 1997.

2. IME Adjustment Factor for FY 2011

The IME adjustment to the MS-DRG
payment is based in part on the
applicable IME adjustment factor. The
IME adjustment factor is calculated by
using a hospital’s ratio of residents to
beds, which is represented as r, and a
formula multiplier, which is
represented as ¢, in the following
equation: ¢ x [{1 + r}-405 — 1]. The
formula is traditionally described in
terms of a certain percentage increase in
payment for every 10-percent increase
in the resident-to-bed ratio.

Section 502(a) of Public Law 108-173
modified the formula multiplier (c) to be
used in the calculation of the IME
adjustment. Prior to the enactment of
Public Law 108-173, the formula
multiplier was fixed at 1.35 for
discharges occurring during FY 2003
and thereafter. In the FY 2005 IPPS final
rule, we announced the schedule of
formula multipliers to be used in the

calculation of the IME adjustment and
incorporated the schedule in our
regulations at §412.105(d)(3)(viii)
through (d)(3)(xii). Section 502(a)
modified the formula multiplier
beginning midway through FY 2004 and
provided for a new schedule of formula
multipliers for FYs 2005 and thereafter
as follows:

e For discharges occurring on or after
April 1, 2004, and before October 1,
2004, the formula multiplier is 1.47.

¢ For discharges occurring during FY
2005, the formula multiplier is 1.42.

e For discharges occurring during FY
2006, the formula multiplier is 1.37.

e For discharges occurring during FY
2007, the formula multiplier is 1.32.

e For discharges occurring during FY
2008 and fiscal years thereafter, the
formula multiplier is 1.35.

Accordingly, for discharges occurring
during FY 2011, the formula multiplier
is 1.35. We estimate that application of
this formula multiplier for the FY 2011
IME adjustment will result in an
increase in IPPS payment of 5.5 percent
for every approximately 10-percent
increase in the hospital’s resident-to-bed
ratio.

3. IME-Related Changes in Other
Sections of this Final Rule

We refer readers to section IV.H.2.
and IV.H.3. of the preamble of this final
rule for a discussion of changes to the
policies for identifying “approved
medical residency programs” and the
electronic submission of Medicare GME
affiliation agreements.

F. Payment Adjustment for Medicare
Disproportionate Share Hospitals
(DSHs): Supplemental Security Income
(SSI) Fraction (§412.106)

1. Background

Section 1886(d)(5)(F) of the Act
provides for additional Medicare
payments to subsection (d) hospitals
that serve a significantly
disproportionate number of low-income
patients. The Act specifies two methods
by which a hospital may qualify for the
Medicare disproportionate share
hospital (DSH) adjustment. Under the
first method, hospitals that are located
in an urban area and have 100 or more
beds may receive a Medicare DSH
payment adjustment if the hospital can
demonstrate that, during its cost
reporting period, more than 30 percent
of its net inpatient care revenues are
derived from State and local
government payments for care furnished
to needy patients with low incomes.
This method is commonly referred to as
the “Pickle method.”

The second method for qualifying for
the DSH payment adjustment, which is
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the most common, is based on a
complex statutory formula under which
the DSH payment adjustment is based
on the hospital’s geographic
designation, the number of beds in the
hospital, and the level of the hospital’s
disproportionate patient percentage
(DPP). A hospital’s DPP is the sum of
two fractions: the “Supplemental
Security Income (SSI) fraction” and the
“Medicaid fraction.” The SSI fraction
(also known as the “SSI ratio” or the
“Medicare fraction”) is computed by
dividing the number of the hospital’s
inpatient days that are furnished to
patients who were entitled to both
Medicare Part A (including patients
who are enrolled in a Medicare
Advantage (Part C) plan) and SSI
benefits by the hospital’s total number
of patient days furnished to patients
entitled to benefits under Medicare Part
A (including patients who are enrolled
in a Medicare Advantage (Part C) plan).
The Medicaid fraction is computed by
dividing the hospital’s number of
inpatient days furnished to patients
who, for such days, were eligible for
Medicaid, but were not entitled to
benefits under Medicare Part A, by the
hospital’s total number of inpatient days
in the same period.

Because the DSH payment adjustment
is part of the IPPS, the DSH statutory
references (under section 1886(d)(5)(F)
of the Act) to “days” apply only to
hospital acute care inpatient days.
Regulations located at 42 CFR 412.106
govern the Medicare DSH payment
adjustment and specify how the DPP is
calculated as well as how beds and
patient days are counted in determining
the DSH payment adjustment. Under
§412.106(a)(1)(i), the number of beds for
the Medicare DSH payment adjustment
is determined in accordance with bed
counting rules for the IME adjustment
under §412.105(b).

2. CMS’ Current Data Matching Process
for the SSI Fraction

As we discussed in the FY 2011 IPPS/
LTCH PPS proposed rule (75 FR 24002),
from the inception of the Medicare DSH
adjustment in 1986, CMS (formerly
HCFA) has calculated the SSI fraction
for each acute care hospital paid under
the IPPS. This fraction, in combination
with the Medicaid fraction, is used to
determine whether the provider
qualifies for a DSH payment adjustment
and the amount of any such payment
(51 FR 16772, 16777, May 6, 1986
interim final rule). In determining the
number of inpatient days for individuals
entitled to both Medicare Part A and
SSI, as required for calculation of the
numerator of the SSI fraction, CMS
matches the Medicare records and SSI

eligibility records for each hospital’s
patients during the Federal fiscal year,
unless the provider requests calculation
of the SSI fraction on a cost reporting
period basis (in which case the provider
would receive its SSI fraction based on
its own cost reporting period). The data
underlying the match process are drawn
from: (a) The Medicare Provider
Analysis and Review (MedPAR) data
file; and (b) SSI eligibility data provided
by the Social Security Administration
(SSA). CMS has matched Medicare and
SSI eligibility records using Title II
numbers (included in the SSI records)
and Health Insurance Claims Account
Numbers (HICANS) (contained in the
MedPAR file). Below we provide a more
detailed description of both a Title II
number and a HICAN.

Title II Number: If a person qualifies
for retirement or disability benefits
under Title II of the Act (42 U.S.C. 401
et seq.), SSA assigns a “Title Il number”
to the individual. If the Title II
beneficiary’s own earnings history (or
the individual’s disability) were the
basis for such benefits, the person’s
Social Security number (SSN) would
constitute the “root” of the individual’s
Title Il number. However, if the person’s
Title II benefits were based on the
earnings history of another individual
(for example, a spouse), that other
person’s SSN would provide the root for
the beneficiary’s Title Il number. In
addition to a root SSN, each Title II
number ends with a Beneficiary
Identification Code (BIC) that identifies
the basis for an individual’s entitlement
to benefits. For example, a person who
becomes eligible for benefits under his
or her own account would be described
by his or her SSN followed by the BIC
“A” whereas a wife who becomes
eligible for benefits under her husband’s
account would be described by his SSN
followed by the BIC “B.” Children who
become eligible under a parent’s
account would be described by the
parent’s SSN followed by the BIC “C1,”
“C2,” etc.

HICAN: When a person becomes
entitled to Medicare benefits, he or she
is assigned a HICAN for purposes of
processing claims submitted on his or
her behalf for Medicare services. A
beneficiary’s HICAN (which may not
necessarily contain his or her SSN) is
included on the Medicare inpatient
hospital claim.

Each HICAN for a beneficiary should
be identical, at the same point in time,
to that individual’s Title IT number. This
is because HICANSs and Title II numbers
are both assigned on the basis of the
same data source, the SSA-maintained
Master Beneficiary Record, and by using
the same rules (that is, the rules for

determining which person’s SSN will
serve as the root for an individual’s
HICAN and Title II number and for
determining the BIC for both types of
numbers).

We note that a person’s Title II
number and HICAN can change over
time. For example, if the individual’s
entitlement to Title II and Medicare
benefits was originally based on the
earnings history of a first spouse, but the
beneficiary later qualified for such
benefits on the basis of a second
spouse’s earnings history, the
beneficiary’s HICAN and Title Il number
would change accordingly. Specifically,
the first spouse’s SSN would be the root
of the beneficiary’s original HICAN and
Title Il number; later, the second
spouse’s SSN would become the root of
the beneficiary’s second HICAN and
Title Il number.

The SSI eligibility data that CMS
receives from SSA contain monthly
indicators to denote which month(s)
each person was eligible for SSI benefits
during a specific time period. The
current matching process uses only one
Title II number (which is included in
the SSI file) and one HICAN (found in
the MedPAR file) for each beneficiary.
In the current matching process, CMS
has used the HICAN because it is the
patient identifier that is provided by
hospitals on the Medicare claim.
Because SSNs are not included on
Medicare inpatient claims, CMS has not
historically used SSNs in the match
process.

For a given fiscal year, CMS
determines the numerator of the
hospital’s SSI fraction (that is, the
number of the hospital’s inpatient days
for all of its patients who were
simultaneously entitled to Medicare
Part A benefits and SSI benefits) by
calculating the sum of the number of the
hospital’s inpatient days that are
associated with all of the identical Title
II numbers and HICANS for the
hospital’s claims that are found through
the data matching process. In turn, CMS
determines the denominator of the
hospital’s SSI fraction by calculating the
sum of the number of the hospital’s
inpatient days for patients entitled to
benefits under Medicare Part A
(regardless of SSI eligibility) that are
included in the hospital’s inpatient
claims for the period.

3. Baystate Medical Center v. Leavitt
Court Decision

In Baystate Medical Center v. Leaviltt,
545 F. Supp. 2d 20, as amended, 587 F.
Supp. 2d 37, 44 (D.D.C. 2008), the
district court concluded that, in certain
respects, CMS’ current matching process
(as described above) did not use the
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“best available data” to match Medicare
patient day information with SSI
eligibility data when calculating the
plaintiff’s SSI fractions for FYs 1993
through 1996. Specifically, the court
found that:

e Stale SSI Records and Forced Pay
SSI Records. For the earliest years in
question in Baystate, the SSI eligibility
data did not include “stale” records—
that is, records for individuals whose
SSI records were no longer active from
SSA’s perspective. (We note that it is
our understanding that, as of the year
2000, SSA no longer differentiates
between inactive and active records and
therefore, no longer uses the “stale
record” indicator in its databases.) The
court also found that the SSI data file
only included SSI eligibility
information for SSI payments that were
automated (as opposed to manual),
thereby excluding those people who, for
whatever reason, received manual or
“forced pay” payments. Baystate, 545 F.
Supp. 2d at 44—46.

e Match Based on Only One Title II
Number and One HICAN. The court
found fault with CMS’ use of only a
single Title Il number and one HICAN
in the match process. As a beneficiary
may receive SSI and Medicare Part A
benefits under more than one Title II
number and HICAN over a period of
time, CMS would not have matched a
beneficiary’s records if there had been a
change in the person’s Title Il number
and HICAN between the time of an
inpatient stay and when the match
process was completed. Baystate, 545 F.
Supp. 2d at 46—49.

¢ Retroactive SSI Eligibility
Determinations and Lifting of Payment
Suspensions. The court found that the
match process did not appropriately
account for retroactive eligibility
determinations of SSI eligibility and the
lifting of payment suspensions because
the match process used SSI eligibility
data that did not include more recent
retroactive determinations of SSI
eligibility and the lifting of SSI payment
suspensions. By not using more recent
SSI eligibility information that was
available to CMS at the time of the
hospital’s cost report settlement, the
court concluded that CMS did not use
the “best available data” to calculate the
provider’s SSI fraction. Baystate, 545 F.
Supp. 2d at 42—44.

CMS continues to believe that its
current data matching process and the
resultant SSI fraction and DSH
payments were lawful. Nonetheless, the
agency did not appeal the Baystate
decision. Accordingly, CMS
implemented the court’s decision by
recalculating the plaintiff’s SSI fractions
for 1993 through 1996. In recalculating

the SSI fractions at issue in the Baystate
case, we worked closely with SSA to
ensure that stale and forced pay SSI
records were included in the SSI
eligibility data. Also, we used a revised
data matching process (described in
more detail below) that comports with
the court’s decision. As the revised data
matching process was completed using
SSI eligibility data compiled between 13
and 16 years beyond the fiscal years at
issue in the Baystate case, we believe
any issues associated with retroactive
determinations of SSI eligibility and the
lifting of payment suspensions had been
long since resolved. Furthermore,
because we believe that the revised
match process used to implement the
Baystate decision addressed all of the
concerns found by the court, in the FY
2011 IPPS/LTCH PPS proposed rule we
proposed to use the same revised data
matching process for calculating
hospitals’ SSI fractions for FY 2011 and
subsequent fiscal years.

4. CMS’ Process for Matching Medicare
and SSI Eligibility Data

a. Inclusion of Stale Records and Forced
Pay Records in the SSI Eligibility Data
Files

In recalculating the SSI fractions at
issue in the Baystate case, stale records
and forced pay records were included in
the SSI eligibility data files that CMS
used in the revised data match for the
four fiscal years at issue. All SSI
payment records, whether the payments
were automated or manual or were for
an individual whose record was active
or stale, are now included in the data
files provided by SSA and will continue
to be included in the future.

b. Use of SSNs in the Revised Match
Process

As indicated above, the current
matching process only uses one Title I
number and one HICAN in the data
match process. As we discussed in the
FY 2011 IPPS/LTCH PPS proposed rule,
by contrast, our revised match process
would make use of the Medicare
Enrollment Database (EDB), which is
CMS’ system of records for all
individuals who have ever been
enrolled in Medicare. The EDB includes
SSNs as well as all of an individual’s
HICANS. In our proposed revised match
process, the individual’s SSN, contained
in the SSI eligibility data file, would be
compared to the SSNs in the Medicare
EDB, and each matched SSN would
then be “cross-walked” within the EDB
to find any and all HICANSs associated
with the individual’s SSN. The resulting
HICANs would then be matched against

those HICANSs contained in the MedPAR
claims data files.

As stated in the proposed rule, before
explaining our proposed revised match
process in more detail, we believe it is
appropriate to provide some background
regarding SSNs and the three databases
that would be used in our proposed
match process. An individual should
have only one SSN, which should be
unique to that individual. The SSN may
be assigned by SSA when the individual
begins gainful employment (if not
earlier). However, if an applicant for SSI
benefits does not already have a SSN,
SSA then assigns a SSN to the person.
Thus, in the SSI eligibility data that SSA
provides to CMS, each individual
identified in those data should have a
unique SSN.

The first database that we proposed to
use in our revised match process was
the SSI eligibility data file, which
contains a unique SSN for every SSI
record and could include as many as 10
different historical Title Il numbers for
the records related to one individual.
We proposed to use 10 as the maximum
number of Title Il numbers for a
beneficiary because that is likewise the
maximum number of HICANs that can
be attributed to any one individual in
our EDB. However, we noted that, as a
practical matter, the greatest number of
historical HICANSs associated with any
beneficiary appears to be 7. The SSI
eligibility file serves as the system of
record for whether or not SSA made a
payment of SSI benefits to an individual
who applied for SSI benefits.

The second relevant database, the
Medicare EDB, contains a SSN for
virtually every record in the EDB.
Furthermore, the EDB has the capacity
to hold up to 10 historical HICANs for
a specific Medicare enrollee. (It is
important to note that, of the more than
100 million records in the EDB, less
than 0.07 percent (that is, fewer than 7
of every 10,000 records) relate to
individuals for whom the EDB does not
include a SSN for the person. The EDB
might not include a SSN for an
individual if, for example, the person
lives in another country but is entitled
to Medicare benefits through his or her
spouse.)

The third relevant database that we
proposed to use in our revised match
process was the MedPAR file. Hospitals
submit claims to Medicare for inpatient
services provided to Medicare
beneficiaries. These claims are
eventually accumulated in the MedPAR
database. We noted that the MedPAR
database does not contain SSNs. The
MedPAR database contains one HICAN
number for each and every record of
services provided to a Medicare
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beneficiary who was admitted to a
Medicare-certified hospital or skilled
nursing facility. This database allows us
to calculate the number of Medicare
inpatient hospital days, which we use in
determining each hospital’s DSH SSI
fraction.

Utilizing the steps set forth below, in
the proposed rule, we proposed to use
these three databases in a revised match
process for FY 2011 and subsequent
fiscal years:

Step 1—Use SSNs to find any and all
relevant HICANs. We proposed to use
the SSI eligibility file provided by SSA
to compare the individual SSNs in that
file to the SSNs contained in the
Medicare EDB. Each matched SSN
would then be “cross-walked” (within
the EDB) to find any and all HICANs
associated with the individual’s SSN.
The resulting HICANs would then be
matched against those HICANs
contained in the MedPAR claims data
files. This process should identify all
relevant SSI records in which a SSN is
associated with an individual who is
simultaneously enrolled in Medicare
Part A and in the SSI program.

Step 2—Ugtilize any and all Title I
numbers. In order to provide further
assurance that all of the Title Il numbers
and HICANSs for SSI-eligible individuals
have been identified, next we proposed
to compare the complete list of Title II
numbers from the SSI data file (up to 10
Title Il numbers for any one individual)
to the list of HICANs generated through
Step 1 above. If the SSI data file
includes any Title Il numbers that were
not already identified in Step 1, the
Title I number would be included in
our revised match process and
compared to any and all HICANSs in
MedPAR. We noted that by including
this second step (that is, adding all Title
II numbers not previously identified by
Step 1), we were addressing the very
small universe of individuals for whom
the EDB does not include a SSN. If an
individual is entitled to SSI benefits and
Medicare benefits, the new format of the
SSI eligibility file will contain up to 10
Title Il numbers and, if they have not
already been captured, each of those
numbers will be included in our revised
match process. Even if an individual
does not have a SSN in the EDB, this
second step should ensure that our
revised match process will include that
individual.

Step 3—Ensure consistency between
the HICANS in the EDB, Title II
numbers, and the HICANSs in the
MedPAR file. The EDB stores the
beneficiary’s record at the most specific
level of detail. For example, if the
beneficiary’s Medicare eligibility was
originally based on the earnings history

of a spouse who subsequently dies, the
beneficiary would have two HICANS.
Both HICANSs, which would have the
same root, but different BICs, would be
stored in the EDB. However, the
inpatient claim in the MedPAR file will
only have the individual’s HICAN at a
more general level of detail; in the
preceding example, the BIC would
identify the beneficiary only as a spouse
without specifying whether the spouse
(that is, the “primary” beneficiary) was
alive or deceased. This third step should
ensure consistency between the HICANs
from Step 1 and the Title II numbers
from Step 2 by “equating” (or
converting) the BIC identifiers to the
identifiers that are on the inpatient
claim that is included in the MedPAR
file. In addition, we proposed that, for
any SSI-eligible beneficiary who is
receiving Medicare benefits based on his
or her own account but whose records
have not been matched already, we
would attempt to match the
beneficiary’s HICAN in the MedPAR
file. Specifically, we proposed to simply
add an “A” to all the SSNs in the SSI
eligibility data file so that, if that
individual was not captured by Steps 1
and 2 above (for whatever unlikely
reason) but MedPAR indicated that the
person had received Medicare services,
the individual would be included in the
data match process by this third step.

Step 4—Calculate the SSI fraction. We
did not propose any changes with
respect to the final step in determining
the SSI fraction. To calculate the
numerator of the SSI fraction, CMS
would continue to sum a hospital’s
Medicare inpatient days in the acute
care part of the hospital (excluding
IPPS-exempt units such as rehabilitation
and psychiatric units) where the
Medicare beneficiary was
simultaneously entitled to SSI benefits.
To calculate the denominator, CMS
would continue to sum a hospital’s total
Medicare inpatient days in the acute
care part of the hospital.

Comment: Many commenters
supported the proposed data matching
process and applauded CMS for
working to refine the data matching
process and for sharing details of the
process in the proposed rule. Some
commenters stated that it was difficult
to determine the accuracy of the
proposed data matching process without
more details about the matching
process, including more information on
steps, testing, and validation processes
or, alternatively, providing the
underlying data files to the hospitals.
Some commenters asked that CMS
ensure that all HICANs included in the
MedPAR file match to a HICAN in the
EDB. The commenters requested that

CMS exclude any HICANSs from the
MedPAR file that did not match to the
EDB so that the SSI fractions would not
be understated. Commenters also asked
that CMS ensure that the proposed data
matching process is consistent with
Federal Information Processing
Standards (FIPS). One commenter asked
that CMS include SSI indicators in the
EDB and give access to authorized
parties so that hospitals can calculate
their own SSI fractions and litigation
over the SSI fractions would be reduced.

Response: We appreciate the
commenters’ support of our proposed
data matching process. We believe that
the proposed data matching process will
produce more accurate SSI fractions. We
also believe that we have shared all
relevant details about the proposed
revised data matching process in order
to allow the public a meaningful
opportunity to submit comments.
Specifically, we have described the
specific data files we intend to use,
provided information and background
about those data files along with a
detailed, step-by-step description of
how we intend to use those files for
purposes of the data matching process,
and provided specific information,
including examples, of the specific
timeframes in which we intend to
conduct the various aspects of the data
matching processes. However, per the
commenters’ request, we are sharing
additional details in this final rule about
the testing and validation procedures
we intend to use. Specifically, as part of
our internal data validation processes,
we will track certain summary statistics
in an effort to minimize any errors or
omissions of data that might lead to
inaccurate SSI fractions. The summary
statistics we produce when calculating
each fiscal year’s SSI fractions for FY
2011 and beyond will include the
number of SSI records received from
SSA and will include at least all of the
following information about SSI records
that “matched” to Medicare inpatient
hospital claims using the revised data
matching process: (1) The number of SSI
records matched using the new data
matching process; (2) the number of
records indicating that the individual is
deceased; and (3) the number of records
where at least one SSI monthly
indicator reflects that the individual
was in forced pay or forced due status.
Additionally, we will produce summary
statistics relating to SSI records that did
not match to a Medicare inpatient claim,
and will include at least all of the
following information: (1) The number
of unmatched SSI records with no Title
II numbers; (2) the number of
unmatched SSI records with one or
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more Title II numbers; and (3) the
number of records in the EDB with a
HICAN, but no SSN. As these data will
be used as part of our internal data
validation process, we do not intend to
provide them to the public.

In response to the comment
requesting that we ensure that every
HICAN on the MedPAR file match a
HICAN in the EDB, we agree that every
HICAN in the MedPAR file should
match a HICAN in the EDB. We believe
that this is necessarily the case because
a Medicare claim must be submitted
with a valid HICAN in order to populate
the MedPAR database. As we stated in
the proposed rule, the EDB is CMS’
system of records for all individuals
who have ever been enrolled in
Medicare and includes SSNs as well as
all of an individual’s (current and
historical) HICANs. The MedPAR file
includes the HICAN under which the
Medicare beneficiary received hospital
benefits for a particular inpatient stay.
Therefore, there should not be a HICAN
in the MedPAR file that does not match
to a HICAN in the EDB. Because there
is no apparent reason for there to be a
case where a HICAN in the MedPAR file
did not match to a HICAN in the EDB,
we did not propose to match HICANSs in
the MedPAR file to those in the EDB.
We also note that “Step 3” of our
proposed process should ensure
consistency between the HICANs in the
EDB and those in the MedPAR file by
“equating” (or converting) the BIC
identifiers in the EDB to the identifiers
that are on the inpatient claim that is
included in the MedPAR file. We also
proposed that, for any SSI-eligible
beneficiary who is receiving Medicare
benefits based on his or her own
account but whose records have not
been matched in steps 1 or 2 of the
proposed data matching process, we
would attempt to match directly to the
beneficiary’s HICAN in the MedPAR
file. Specifically, we proposed to add an
“A” to all the SSNs in the SSI eligibility
data file so that, if that individual was
not captured by Steps 1 and 2 above, but
the MedPAR file indicated that the
person had received Medicare services,
the individual would be included in the
data match process by this third step.
We believe that this step further helps
us to capture any SSI-entitled
individual who is receiving Medicare
benefits based on his or her own
account. However, after consideration of
this public comment, in an attempt to
provide even more assurances that our
data matching process will yield
accurate SSI fractions and capture all
Medicare beneficiaries who were
entitled to SSI at the time of their

inpatient hospital stay, we will add this
step to our validation procedures when
conducting the data matching process.
That is, we will test the MedPAR data
to determine whether each HICAN in
the MedPAR file matches to a HICAN in
the EDB. In the unlikely event that we
find a HICAN in the MedPAR file that
we are not able to locate in the EDB, we
will investigate the record to determine
whether the HICAN is valid (in which
case we would include it in our data
matching process). However, if we find
that the HICAN is not valid, we are
adopting a policy to exclude that record
from the data matching process, and we
also will exclude that invalid record
from the calculation of both the
numerator and the denominator of the
SSI fraction.

With respect to the comment about
FIPS, we note that the data matching
process is consistent with the FIPS, to
the extent the data used in the data
matching process are covered under
FIPS.

In response to the comment that we
populate the EDB with the monthly SSI
indicators and grant access to certain
members of the public so that hospitals
could calculate their own SSI fractions,
we note that the EDB contains several
elements of protected personally
identifiable information and is the sole
system of records for Medicare
eligibility. As such, we may only
provide access to the EDB to persons
authorized under the Privacy Act or the
HIPAA Privacy Rule. However, we agree
that there are advantages to allowing
hospitals to compute their own SSI
fraction and provide supporting
documentation for the amount of DSH
claimed, consistent with the process
under the regulations for computing the
Medicaid fraction. We are open to
suggestions from the public regarding
how CMS and SSA could provide the
data necessary for hospitals to compute
their own SSI fractions without
compromising protected personally
identifiable information and other
protected information. We also welcome
suggestions describing how CMS or its
contractors should verify the accuracy
of the hospitals’ computations without
significantly increasing administrative
burden.

Comment: A few commenters
requested that CMS release each
hospital’s detailed SSI fraction data or
give hospitals access to patient-level
detail data, including SSI eligibility
information, so each hospital could
determine the accuracy of its SSI
fractions. One commenter asked that
CMS publish both the Federal fiscal
year SSI fractions and each hospital’s
cost reporting period SSI fractions.

Some commenters asked that CMS
provide assurances that there are no
other data errors or omissions in the SSI
file or the data matching process and
asked that CMS work collaboratively
with SSA to ensure the accuracy of the
SSI file and to obtain SSNs for records
in the EDB that are missing an SSN.

Response: Under the proposed data
matching process for FY 2011 and
beyond, CMS will continue to share
certain detailed SSI fraction data used to
calculate the hospital’s SSI fraction as
long as the hospital has a valid data use
agreement with CMS and submits a
request for such data. More detail on
obtaining these data may be found on
our Web site at:
http://www.cms.gov/PrivProtectedData/
07 _DSHRateData.asp and the data use
agreement application may be found on
our Web site at: http://cmsnet.cms.hhs.
gov/hpages/oisnew/sysndata/access to
data/cms-DUA.pdf. As we stated in the
proposed rule, we publish these data for
every hospital based on the Federal
fiscal year but, under the regulations at
§412.106(b)(3), a hospital with a cost
reporting period that differs from the
Federal fiscal year may request a revised
SSI fraction that is based on its own cost
reporting period rather than the Federal
fiscal year. In such a case, we would
revise the hospital’s SSI fraction using
SSI and Medicare data derived from the
data match process for the two Federal
fiscal years that spanned the hospital’s
cost reporting period. We believe that
the statute governing the SSI fraction
(section 1886(d)(5)(F)(vi)(I) of the Act)
requires that one SSI fraction be
calculated and used for purposes of
determining a hospital’s
disproportionate patient percentage. We
believe that allowing individual
hospitals to request their own cost
reporting period SSI fractions is
sufficient and goes above and beyond
what the statute requires. The current
policy of calculating all hospitals’ SSI
fractions based on the Federal fiscal
year does not require that we maintain
a list of each individual hospital’s cost
reporting period, nor does it require that
we perform multiple iterations of the
data matching process. It would be
administratively unwieldy to not only
track every hospital’s cost reporting
period, but to calculate SSI fractions
based on the many different cost
reporting periods that hospitals across
the country may have.

With respect to the comment
requesting that CMS work with SSA to
ensure accuracy of the SSI file, we note
that CMS has worked collaboratively
with SSA throughout the development
of the data matching process that was
described in the FY 2011 proposed rule.


http://cmsnet.cms.hhs.gov/hpages/oisnew/sysndata/access_to_data/cms-DUA.pdf
http://cmsnet.cms.hhs.gov/hpages/oisnew/sysndata/access_to_data/cms-DUA.pdf
http://cmsnet.cms.hhs.gov/hpages/oisnew/sysndata/access_to_data/cms-DUA.pdf
http://www.cms.gov/PrivProtectedData/07_DSHRateData.asp
http://www.cms.gov/PrivProtectedData/07_DSHRateData.asp
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We are committed to continue working
with SSA to ensure that the file we
receive from SSA for the purposes of the
SSI fraction data matching process is
complete and comprehensive and
includes all individuals who are
entitled to SSI. To our knowledge, there
are no omissions or data errors on the
SSI file that we receive from SSA. If we
become aware of any such omissions or
errors, we will work with SSA to correct
them as quickly as possible. With
respect to obtaining an SSN for each
record in the EBD that does not have an
SSN, we remind the commenters that
“of the more than 100 million records in
the EDB, less than 0.07 percent (that is,
fewer than 7 of every 10,000 records)
relate to individuals for whom the EDB
does not include a SSN for the person.”
There are valid reasons that a person in
the EDB may not have an SSN. For
example, as we noted in the proposed
rule, a person could live in a country
other than the United States, but be
entitled to Medicare benefits through
his or her spouse. Another example of
arecord in the EDB that may validly
lack an SSN is if the person filed for a
spouse’s or widow/er’s benefit prior to
the 1980’s because SSA did not require
that the person filing for benefits have
an SSN at that time. There may be other
valid reasons that a record in the EDB
does not have an SSN, and as we
previously stated, less than 0.07 percent
of records in the EDB lack an SSN. We
do not believe that it is possible to add
an SSN for every record if the person
became entitled to Title II or Medicare
benefits without ever applying or
receiving an SSN. However, we note
that the EDB is populated by SSA on a
frequent basis; to the extent that a
record is added to the EDB, the SSN that
SSA has on file for that person should
be included in the EDB as well.
Moreover, even if there were instances
in which a record in the EDB was
missing an SSN, the lack of an SSN for
certain records in the EDB should have
no effect on the data matching process
because, in order to be entitled to SSI
benefits, an individual must have an
SSN. That is, a person who does not
have an SSN, by definition, cannot be
entitled to SSI. (We refer readers to the
proposed rule language at 75 FR 24003
that states: “However, if an applicant for
SSI benefits does not already have a
SSN, SSA then assigns a SSN to the
person.”) Thus, in the SSI eligibility
data that SSA provides to CMS, each
individual identified in those data
should have a unique SSN.
Additionally, as we stated under Step 2
of the proposed data matching process,
if an individual is entitled to SSI

benefits and Medicare benefits, the new
format of the SSI eligibility file will
contain up to 10 Title Il numbers and,
if they have not already been captured,
each of those numbers will be included
in our revised match process. Even if an
individual does not have a SSN in the
EDB, this second step should ensure
that our revised match process will
include that individual.

In response to the comment that CMS
share the SSI file data with hospitals,
the SSI program is under the authority
of SSA and CMS is not authorized to
share SSA data. Additionally, CMS is
only permitted to use the SSI data for
the sole purpose of conducting the data
match process and calculating the SSI
fractions. To the extent that a third party
wishes to obtain direct access to the SSI
file, it must contact SSA directly and
meet SSA’s requirements to become an
authorized user.

Comment: One commenter stated that
CMS uses total (that is, “paid and
unpaid”) Medicare days in the
denominator of the SSI fraction, but
uses paid SSI days in the numerator of
the SSI fraction. The commenter
requested that CMS interpret the word
“entitled” to mean “paid” for both SSI-
entitled days used for the numerator
and Medicare-entitled days used in the
denominator, or alternatively, that CMS
include both paid and unpaid days for
both SSI entitlement and Medicare
entitlement such that there is
consistency between the numerator and
the denominator of the SSI fraction. The
commenter stated that there were
several SSI codes that represent
individuals who were eligible for SSI,
but not eligible for SSI payments, that
should be included as SSI-entitled for
purposes of the data matching process.
Specifically, the commenter stated that
at least the following codes should be
considered to be SSI-entitlement:

e EO01 and E02

e NO06, N10, N11, N18, N35, N39,
N42, N43, N46, N50, and N54

e P01

* S04, S05, S06, S07, S08, S09, S10,
S20, S21, S90, and S91

e TO1, T20, T22, and T31

Response: In response to the comment
that we are incorrectly applying a
different standard in interpreting the
word “entitled” with respect to SSI
entitlement versus Medicare
entitlement, we disagree. The
authorizing DSH statute at section
1886(d)(5)(F)(vi)(I) of the Act limits the
numerator to individuals entitled to
Medicare benefits who are also “entitled
to supplemental security income
benefits (excluding any State

supplementation)” (emphasis added).19
Consistent with this requirement, we
have requested, and are using in the
data matching process, those SSA codes
that reflect “entitlement to” receive SSI
benefits. Section 1602 of the Act
provides that “[e]very aged, blind, or
disabled individual who is determined
under Part A to be eligible on the basis
of his income and resources shall, in
accordance with and subject to the
provisions of this title, be paid benefits
by the Commissioner of the Social
Security” (emphasis added). However,
eligibility for SSI benefits does not
automatically mean that an individual
will receive SSI benefits for a particular
month. For example, section 1611(c)(7)
of the Act provides that an application
for SSI benefits becomes effective on the
later of either the month following the
filing of an application for SSI benefits
or the month following eligibility for
SSI benefits.

On the other hand, section 226 of the
Act provides that an individual is
automatically “entitled” to Medicare
Part A when the person reaches age 65
and is entitled to Social Security
benefits under section 202 of the Act (42
U.S.C. 402) or becomes disabled and has
been entitled to disability benefits under
section 223 of the Act (42 U.S.C. 423)
for 24 calendar months. Section 226A of
the Act provides that qualifying
individuals with end-stage renal disease
shall be entitled to Medicare Part A. In
addition, section 1818(a)(4) of the Act
provides that, “unless otherwise
provided, any reference to an individual
entitled to benefits under [Part A]
includes an individual entitled to
benefits under [Part A] pursuant to
enrollment under [section 1818] or
section 1818A.” We believe that
Congress used the phrase “entitled to
benefits under part A” in section
1886(d)(5)(F)(vi) of the Act to refer
individuals who meet the criteria for
entitlement under these sections.

Moreover, unlike the SSI program (in
which entitlement to receive SSI
benefits is based on income and
resources and, therefore, can vary from
time to time), once a person becomes
entitled to Medicare Part A, the
individual does not lose such
entitlement simply because there was
no Medicare Part A coverage of a

19 As a side note, we have used the phrase “SSI-
eligible” interchangeably with the term “SSI-
entitled” in the FY 2011 proposed rule as well as
prior proposed and final rules, but the statute
requires that we include individuals who were
entitled to SSI benefits in the SSI fractions.
Although we have used these terms
interchangeably, we intended no different meaning,
and our policy has always been to include only
Medicare beneficiaries who are entitled to receive
SSI benefits in the numerator of the SSI fraction.
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specific inpatient stay. Entitlement to
Medicare Part A reflects an individual’s
entitlement to Medicare Part A benefits,
not the hospital’s entitlement or right to
receive payment for services provided to
such individual. Such Medicare
entitlement does not cease to exist
simply because Medicare payment for
an individual inpatient hospital claim is
not made. Again, we are bound by
section 1886(d)(5)(F)(vi)(I) of the Act,
which defines the SSI fraction
numerator as the number of SSI-entitled
inpatient days for persons who were
“entitled to benefits under [Plart A,” and
the denominator as the total number of
inpatient days for individuals who were
“entitled” to Medicare Part A benefits.

In response to the comment about
specific SSI status codes, SSA has
provided information regarding all of
the SSI status codes mentioned by the
commenter to assist in the
determination of whether any of these
codes represent individuals who were
entitled to SSI benefits for the purposes
of calculating the SSI fraction for
Medicare DSH. With respect to the
codes that begin with the letter “T,” SSA
informed us that all of the codes
represent individuals whose SSI
entitlement was terminated. Code “T01”
represents records that were terminated
because of the death of the individual,
but we confirmed that this code would
not be used until the first full month
after the death of the individual. That is,
for example, if a Medicare individual
was entitled to SSI during the month of
October, was admitted to the hospital on
October 1 and died in the hospital on
October 15, the individual would show
up as entitled to SSI for the entire
month of October on the SSI file (code
T01 would not be used on the SSI file
until November) and 15 Medicare/SSI
inpatient hospital days for that
individual would be counted in the
numerator and the denominator of the
SSI fraction for that hospital.

Codes beginning with the letter “S”
reflect records that are in a “suspended”
status and, according to SSA, do not
represent individuals who are entitled
to SSI benefits.

SSA maintains that code “P01” is
obsolete and has not been used since the
mid-1980s. Therefore, it would not be
used on any SSI files reflecting SSI
entitlement for FY 2011 and beyond.

Codes that begin with the letter “N”
represent records on “nonpayment” and
are not used for individuals who are
entitled to SSI benefits.

Code “E01” represents an individual
who is a resident of a medical treatment
facility and is subject to a $30 payment
limit, but has countable income of $30
or more. Such an individual is not

entitled to receive SSI payment.
Alternatively, an individual who is a
resident of a medical treatment facility
and is subject to a $30 payment limit,
but does not have countable income of
at least $30, would be reflected on the
SSI file as a “C01” (which denotes SSI
entitlement) for any month in which the
requirements described in this sentence
are met. Code “E02” is used to identify
a person who is not entitled to SSI
payments in the month in which that
code is used pursuant to section
1611(c)(7) of the Act, which provides
that an application for SSI benefits shall
be effective on the later of (1) the first
day of the month following the date the
application is filed, or (2) the first day
of the month following the date the
individual becomes eligible for SSI
based on that application. Such an
individual is not entitled to SSI benefits
during the month that his or her
application is filed or is determined to
be eligible for SSI, but, for the following
month, would be coded as a “C01”
because he or she would then be
entitled to SSI benefits.

Therefore, both codes E01 and E02
represent individuals who are not
entitled to SSI benefits and are reflected
accordingly on the SSI file. If the
individual’s entitlement to SSI benefits
is initiated the ensuing month, that
individual would then be coded as a
“C01” on the SSI file and would be
included as SSI-entitled for purposes of
the data matching process.

As we have described above, none of
the SSI status codes that the commenter
mentioned would be used to describe an
individual who was entitled to receive
SSI benefits during the month that one
of those status codes was used. SSI
entitlement can change from time to
time, and we believe that including SSI
codes of C01, M01, and M02 accurately
captures all SSI-entitled individuals
during the month(s) that they are
entitled to receive SSI benefits.

After consideration of the public
comments we received, we are adopting
the proposed data matching process for
FY 2011 and beyond as final. The only
modification we are making to the
proposed data matching process is
adopting a policy to exclude a record
from the data matching process if we
find a HICAN in the MedPAR file that
we are not able to locate in the EDB,
which is an extremely unlikely situation
as noted in the prior discussion in this
final rule. We are adopting this
additional step in our validation process
in response to public comments to
provide even more assurances that our
data matching process will yield
accurate SSI fractions and capture all
Medicare beneficiaries who were

entitled to SSI at the time of their
inpatient hospital stay.

¢. Timing of the Match

One of the district court’s findings in
the Baystate decision was that CMS did
not use a more recent SSI entitlement
file to calculate the provider’s SSI
fractions. As a result, it might be
possible that if a beneficiary treated at
the hospital was later determined
retroactively to be SSI entitled, or if a
suspension of the individual’s SSI
payments was later lifted, that inpatient
stay might not be included in the
numerator of the SSI fraction. We
believe that, in our recalculation of the
Baystate hospital’s SSI fractions and
DSH payments, retroactive SSI
entitlement determinations and the
lifting of SSI payment suspensions were
not an issue due to the long period of
time that elapsed between the provider’s
1993 through 1996 fiscal years and our
use of updated SSI entitlement data
during our completion of the revised
match process in 2009. However, we
stated our belief that further
consideration of the timing of both the
SSI entitlement information that SSA
provides to CMS and our proposed
revised match process for FY 2011 and
subsequent fiscal years was warranted.

At present, SSA provides an annual
file to CMS with SSI entitlement
information that is current through
March 31, or 6 months after the end of
the prior Federal fiscal year on
September 30 (70 FR 47278, 47440,
August 12, 2005). Based on this date, for
a hospital with an October 1 to
September 30 cost reporting period, the
SSI entitlement information we
currently use contains 6 to 18 months
worth of retroactive SSI entitlement
determinations and payment suspension
closures—6 months from September
(that is, the end of the cost reporting
period), and 18 months from October
(that is, the beginning of the cost
reporting period). The time lag between
the close of a hospital’s cost reporting
period and the date that CMS receives
SSI entitlement information could
actually be longer or shorter for some
hospitals, depending on the hospital’s
specific cost reporting period. The SSI
fractions are generally based on the
Federal fiscal year; however, under the
regulations at § 412.106(b)(3), a hospital
with a cost reporting period that differs
from the Federal fiscal year may request
a revised SSI fraction that is based on
its own cost reporting period rather than
the Federal fiscal year. In such a case,
we would revise the hospital’s SSI
fraction using SSI and Medicare data
derived from the data match process for
the two Federal fiscal years that
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spanned the hospital’s cost reporting
period.

As we stated in the FY 2006 IPPS
final rule, we believe that administrative
finality with respect to the calculation
of a hospital’s SSI fraction is important
(70 FR 47440). We continue to believe
that it is important to find an
appropriate balance between
administrative finality (that is, the final
settlement of a hospital’s cost report)
and the inclusion of retroactive SSI
eligibility determinations and the lifting
of SSI payment suspensions by using
the best and latest available SSI
eligibility data at the time of cost report
settlement. Further, we believe it is
important to account for the time period
in which hospitals are allowed to
submit timely Medicare claims in order
to ensure that the point in time that we
perform the match process includes as
many timely submitted inpatient
hospital claims as are administratively
practicable.

In accordance with the regulations at
42 CFR 424.44 and the Medicare Claims
Processing Manual (Pub. 100-04),
Chapter 1, Section 70, a hospital must
generally file a claim by December 31 of
the following year (for services
furnished during the first 9 months of a
calendar year) and by December 31 of
the second following year (for services
provided during the last 3 months of the
calendar year). Section 6404 of the
Affordable Care Act recently changed
these deadlines to no more than “1
calendar year after the date of service”
effective for services provided on or
after January 1, 2010. Therefore,
Medicare claims for hospital services
furnished in FY 2011 would have to be
submitted no later than September 30,
2012.

Generally speaking, providers have a
financial incentive to submit fee-for-
service claims as close as possible to the
date of the patient’s discharge, and
providers have no incentive to wait
until the claims submission deadline.
Thus, while conducting a data match
with MedPAR files that were updated 6
months after the end of the Federal
fiscal year may not capture all of a
provider’s Medicare inpatient claims,
we believe that, in large part, the
provider’s fee-for-service claims are very
likely to be included in that MedPAR
file. The same may not be true for the
“information only” or “no pay” claims
that hospitals are required to submit to
their fee-for-service contractor for
Medicare Advantage (MA) beneficiaries.
Because claims for MA beneficiaries are
paid by MA plans and not the fee-for-
service contractor, hospitals may not
have the same incentive to file these
claims as close as possible to the date

of the patient’s discharge.2® However, in
accordance with Transmittal 1396
(issued December 14, 2007) and
Transmittal 1695 (issued March 6,
2009), which changed the instructions
in the Medicare Claims Processing
Manual (Pub. 100-04), all IPPS
hospitals that do not qualify for IME
payments, direct GME payments, or
nursing and allied health (N&AH)
payments are specifically directed to
submit informational-only claims for all
MA inpatients to ensure that all data for
MA beneficiaries are included in the SSI
fraction. Accordingly, we indicated that
we also were considering changes to the
timing of the data match process to
ensure that all of a hospital’s MA claims
are included in the revised matching
process, given the current timing
requirements for when hospitals must
submit these claims after the time of the
patient’s discharge.

In addition, in matching eligibility
records for Medicare beneficiaries and
SSI recipients to calculate the SSI
fractions for FY 2011 and future fiscal
years, we proposed to use more recent
SSI eligibility information from SSA
and a more updated version of the
MedPAR file that is likely to contain
more claims data. We currently use SSI
eligibility data and MedPAR claims data
that are updated 6 months after the
close of the Federal fiscal year. We
proposed to use, for FY 2011 and
subsequent years, SSI eligibility data
files compiled by SSA and MedPAR
claims information that are updated 15
months after the close of each Federal
fiscal year. This proposal would more
closely align the timing of the match
process with the timing of our
requirements (described above) for the
timely submission of claims. For
example, under our proposal, to
calculate the FY 2011 SSI fractions, we
would use the December 2012 update of
the FY 2011 MedPAR file (containing
claims information for patient
discharges between October 1, 2010 and
September 30, 2011), and a December
2012 SSI eligibility file (containing FY
2011 SSI eligibility data updated

20 Teaching hospitals have an incentive to submit
these claims as close as possible to the date of the
patient’s discharge because these claims are used,
in part, to compute those hospitals’ indirect
graduate medical education payments. The claims
are also used for a teaching hospital’s direct
medical education payments. Non-teaching DSH
hospitals do not have the same direct incentives to
submit these claims as close as possible to the date
of the patient’s discharge, but to the extent that the
MA beneficiary is also SSI eligible, it would be to
the hospital’s advantage to ensure these claims are
included in the match process. However,
nonteaching DSH hospitals are required to submit
MA claims for all MA beneficiaries, regardless of
whether the beneficiaries were eligible for SSI
benefits.

through December 2012, with a lag time
relative to the Federal fiscal year of
between 15 and 27 months). We expect
that the FY 2011 SSI fractions would be
published around March 2013 and
would be used to settle cost reports for
cost reporting periods that began in FY
2011. In addition, we would continue
our practice of using each hospital’s
latest available SSI fraction in
determining IPPS interim payments
from the time that the SSI fractions are
published until the SSI fractions for the
next fiscal year are published.

Under current law as amended by
section 6404 of the Affordable Care Act,
Medicare inpatient claims for FY 2011
can be submitted no later than 1
calendar year from the date of service or
by September 30, 2012, for claims with
a September 30, 2011 date of service.
Therefore, we believe that using the
version of MedPAR that is updated 15
months after the end of the fiscal year
would contain more accurate and
complete inpatient claims information,
as we would be using claims data from
3 months after the filing deadline for
claims with a date of service occurring
on the last day of the second preceding
fiscal year. Furthermore, a later update
of the SSI eligibility file would contain
more accurate eligibility information
and would account for all retroactive
changes in SSI eligibility and the lifting
of SSI payment suspensions through
that date.

We proposed that the FY 2011 SSI
fractions would be used to determine
the hospitals’ Medicare DSH payments
for cost reporting periods beginning in
FY 2011 (that is, October 1, 2010
through September 30, 2011). The
proposed timing of the data match for
the SSI fractions, effective for FY 2011,
would result in FY 2011 SSI fractions
being published around March 2013 and
would generally coincide with the final
settlement of cost reports for cost
reporting periods beginning in FY 2011.

We believe that, by calculating SSI
fractions on the basis of SSI eligibility
data and MedPAR claims data that are
updated 15 months after the end of the
Federal fiscal year, we would be using
the best data available to us, given the
deadlines for the submission and final
settlement of Medicare cost reports. Cost
reports must be submitted to the
Medicare fiscal intermediary or MAC no
later than 5 months after the end of the
provider’s cost reporting period; the
fiscal intermediary or MAC must make
a determination of cost report
acceptability within 30 days of receipt
of the provider’s cost report (42 CFR
413.24(f)(2)(i) and 413.24(f)(5)(iii)). In
accordance with the Medicare Financial
Manual (Pub. 100-06), Chapter 8,
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data match would achieve an
appropriate balance between accounting
for additional retroactive SSI eligibility
determinations and the lifting of SSI
payment suspensions using all timely
submitted Part A inpatient claims, and

Section 90, the fiscal intermediary or
MAC is expected to settle each cost
report that is not scheduled for audit
within 12 months of the contractor’s
acceptance of the cost report. We
believe that our proposed timing of the

facilitating administrative finality
through the timely final settlement of
Medicare cost reports.

BILLING CODE 4120-01-P

Example of Timeline to Calculate FY 2011 SSI Fractions under Current Policy

Cost Deadline | MedPAR SSI Cost Cost SSI
Reports for File Used | Entitlement | Reports Report | Fraction
That Use | Timely File | Normally | Final | AV2iable
the FY Filing of Accepted | Settlement
2011 SSI Claims
Ratios
Cost September | March March 2012 | Generally | Generally | Summer
reports 2012 2012 update of between between 2012
beginning update of | FY 2011 March March
October 1, FY 2011 | SSI 2012 and | 2013 and
2010 MedPAR | eligibility February | February
through 2013 2014
September
30, 2011
Example of Timeline to Calculate FY 2011 SSI Fractions under Final Rule
Cost Deadline | MedPAR SSI Cost Cost SSI
Reports for File Used | Entitlement | Reports Report :::icl;ig:::
That Use Timely File Normally Final
the FY Filing of Accepted | Settlement
2011 SSI Claims
Ratios
Cost September | December | December Generally | Generally | Spring
reports 2012 2012 2012 update | between between 2013
beginning update of | of FY 2011 | March March
October 1, FY 2011 SSI 2012 and | 2013 and
2010 MedPAR | eligibility February | February
through 2013 2014
September
30, 2011
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BILLING CODE 4120-01-C

Comment: Many commenters
supported the proposed timing of the
data matching process. Some
commenters asked that CMS explain
how cost report settlement would
coincide with the proposed timing.
Specifically, commenters asked whether
contractors would issue Notices of
Program Reimbursement prior to the
availability of the SSI fractions. One
commenter asked that CMS calculate an
additional SSI fraction at the time of
cost report audit for cost reports that are
audited after the initial SSI fractions are
published. One commenter noted that
under the proposed timeline for
calculating the SSI fractions, some
hospitals would have already submitted
their cost reports and had desk reviews
and audits before the release of the SSI
fractions. In particular, some
commenters were concerned that
hospitals with fiscal years beginning
between October 1 and December 1
would have their cost reports settled
before the release of the SSI fractions.
One commenter cited Medicare
Financial Management Manual
Publication 100-06, Chapter 8, Section
90 that requires final settlement of cost
reports within 12 months of acceptance.
Commenters are concerned that the 12-
month cost report settlement deadline
may occur before the publication of the
SSI fractions for certain cost reporting
periods. Commenters questioned
whether CMS will instruct Medicare
contractors to hold the Notice of
Program Reimbursement until the SSI
fractions are released or will the
contractors settle cost reports using the
prior year’s SSI fraction. In addition,
commenters questioned whether
contractors would automatically re-open
cost reports to use the current year’s SSI
fractions if they were settled using the
prior year’s SSI fraction before the
publication of the current year’s SSI
fractions.

Response: We appreciate the support
for our proposal to change the timing of
our match and calculation of the SSI
fractions from 6 months after the end of
the Federal fiscal year to 15 months
after the end of the Federal fiscal year.
We believe that our proposal to conduct
the SSI eligibility match and calculate
the SSI fractions 15 months after the
end of the Federal fiscal year will
ensure that the SSI fractions are
calculated with the best data available
to us at that time. We note that the 15-
month timeframe proposed is an
approximation and subject to the data
validation protocols as described
previously in this final rule. We believe
that the match will be conducted no
sooner than 15 months after the end of

the Federal fiscal year and the match
process, including all appropriate
validation steps as finalized, will be
performed as efficiently as possible and
in accordance with the production
cycles of the required data files.

Hospitals submit their cost reports
based on their cost reporting period,
which varies by hospital. Thus, it would
be administratively unwieldy to
conduct the SSI match in “real-time”
and calculate an individual hospital’s
SSI fraction whenever that hospital’s
cost report needed to be settled. By
calculating the SSI fractions 15 months
after the end of the Federal fiscal year,
we believe that we are striking an
appropriate balance between the best
data available to us at the time and the
agency’s operational needs, using the
best available data that does not unduly
hinder the cost report settlement
process. As we discussed in the
proposed rule, hospital cost reports are
submitted to the Medicare contractor no
later than 5 months after the end of the
provider’s cost reporting period. The
Medicare contractor must accept the
cost report within 30 days of receipt (in
accordance with 42 CFR 413.24(f)(2)(i)
and 413.24(f)(5)(iii)), and is expected to
settle the cost reports that are not
audited within 12 months of acceptance
of the cost report (in accordance with
Medicare Financial Management
Manual Publication 100-06, Chapter 8,
Section 90). Generally, hospital cost
reports are not final settled without the
SSI fraction that corresponds to the
fiscal year in which the cost report
began. Commenters raised concerns that
hospitals with fiscal years beginning
October 1, 2010 or December 1, 2010
(thus, ending September 30, 2011 or
November 30, 2011) would be settled
before the release of the SSI fractions.
Those cost reports would be submitted
by the end of February 2012 or April
2012; they would be accepted by March
2012 or May 2012 and would need to be
final settled no later than March 2013 or
May 2013. We believe that under our
proposal to calculate the SSI match 15
months after the end of the Federal
fiscal year, cost reports will be settled
with the appropriate SSI fraction within
the timeframe of cost report settlement
and that cost reports will be final settled
with the SSI fraction of the given year.
In the case where a cost report is
required to be settled before the SSI
fractions are published, CMS may
instruct that the contractors settle the
cost report with the latest SSI fraction
available and may reopen the cost report
to issue a revised notice of program
reimbursement once the appropriate SSI
fraction is available, or we may instruct

the contractors to wait to settle the cost
report until the appropriate SSI
fractions are published. We will
continue to evaluate what would be the
best approach in such a scenario.

Comment: One commenter stated that
the chart in the proposed rule that
displayed the timeline for the revised
match process indicated that, for FY
2011, the timely filing of claims ends in
December 2012 when it should be
September 2012. The commenter asked
that CMS correct the deadline for the
timely filing of claims for FY 2011 to
read September 2012.

Response: We agree with the
commenter. Under section 6404 of the
Affordable Care Act, the deadline for
timely filing of claims has been revised
to be one year after the end of the
Federal fiscal year, effective January 1,
2010. Therefore, hospitals will have
until September 2012 to file their FY
2011 claims. The chart has been revised
in this final rule to reflect this change.
Although the deadline for the timely
filing of claims is 12 months after the
end of the Federal fiscal year, we are
finalizing our proposal to conduct the
data matching process and calculate SSI
fractions approximately 15 months after
the end of the Federal fiscal year to
ensure we have captured all of the
inpatient claims and to capture as many
retroactive SSI entitlement
determinations as possible.

After consideration of the public
comments that we received, we are
adopting a policy to conduct the data
matching process approximately 15
months after the end of the Federal
fiscal year.

5. CMS Ruling 1498-R

On April 28, 2010, the CMS
Administrator issued a CMS Ruling,
CMS-1498-R (Ruling), that addresses
three Medicare DSH issues, including
CMS’ process for matching Medicare
and SSI eligibility data and calculating
hospitals’ SSI fractions. With respect to
the data matching process issue, the
Ruling requires the Medicare
administrative appeals tribunal (that is,
the Administrator of CMS, the PRRB,
the fiscal intermediary hearing officer,
or the CMS reviewing official) to
remand each qualifying appeal to the
appropriate Medicare contractor. The
Ruling also explains how, on remand,
CMS and the contractor will recalculate
the provider’s DSH payment adjustment
and make any payment deemed owing.
The Ruling further provides that CMS
and the Medicare contractors will apply
the provisions of the Ruling on the data
matching process issue (and two other
DSH issues, as applicable), in
calculating the DSH payment
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